IN THE COURT OF APPEALSOF THE STATE OF MISSISSI PPI

NO. 2004-CA-00088-COA

GINGER M. MCSWAIN (HARTFIELD) APPELLANT

V.

CHARLESC. MCSWAIN APPELLEE

DATE OF JUDGMENT: 9/16/2003

TRIAL JUDGE: HON. JAMESH. C. THOMAS, JR.

COURT FROM WHICH APPEALED: LAMAR COUNTY CHANCERY COURT

ATTORNEY FOR APPELLANT: WILLIAM E. ANDREWS

ATTORNEY FOR APPELLEE: JAMESR. HAYDEN

NATURE OF THE CASE: CIVIL - DOMESTIC RELATIONS

TRIAL COURT DISPOSITION: TRANSFERRED CUSTODY OF CHARLES
MILLER MCSWAIN FROM HISMOTHER TO
HISFATHER.

DISPOSITION: REVERSED AND RENDERED - 11/08/2005

MOTION FOR REHEARING FILED:
MANDATE ISSUED:

BEFORE KING, C.J., IRVING AND BARNES, JJ.

BARNES, J., FOR THE COURT:
q1. The Chancery Court of Lamar County transferred custody of Charles Miller McSwain (Miller)
from his mother, Ginger McSwain (Hartfied), to his father, CharlesMcSwan. The chancdlor based his
action on afinding that there were materid changed circumstances, in that Ginger had become addicted
to alcohol and drugs and had checked hersdf into arehabilitation facility. The chancellor found that these
circumstances had an adverse impact on Miller's welfare, thus necessitating the change of custody.

Aggrieved by the chancellor’ s decision, Ginger appealed. Wefind that the chancellor manifestly erred by



consdering the potentia for changed materia circumstances, rather than whether changed materid
circumstances existed at the time of the hearing. Accordingly, we reverse and render.
FACTSAND PROCEDURAL HISTORY

92. Charlesand Ginger McSwain were married onOctober 10,1997, inCostaRica, Centra America
The marriage produced one child, Miller. On April 25, 2000, the partiesfiled ajoint bill for divorceonthe
grounds of irreconcilable differences in the Chancery Court of Lamar County. On August 25, 2000,
Charlesand Ginger enteredintoasettlement agreement of child custody, support, and property didribution.
Under the terms of the agreement, both parties retained legd custody of Miller, while physica custody,
primary care, and control of Miller wasplaced inGinger. Charles received reasonable vistation rights and
agreed to pay monthly child support. On September 14, 2000, the chancellor approved the settlement
agreement and entered afina judgment of divorce.

113. Some time later, on or about February 2001, Ginger married Joe Hartfidd. Joe and Ginger have
achild, Madison. Testimony at trid fromboth Ginger and Joe showed that this marriage was fraught with
grife fromthe very beginning. The couple argued and fought, sometimesviolently, and thearguments many
times involved physica violence as well.!  Although both Ginger and Joe denied that Miller or Madison
were ever harmed or were ever indanger of being harmed by the physical violence, they aso tetified that

the children were often present and contemporaneoudy witnessed the fights. Joe testified thet, very early

! The physica violence that occurred in some of these confrontations cannot be underestimated.
Joe tedtified that on one occasion, Ginger ripped his shirt off. Onanother, Ginger drew aknifeonJoe. On
another, Ginger threw a laptop computer into the windshield of Joe s car. The children witnessed many
of thesefightsand were vishly disturbed by what they saw. The domestic violenceroseto such aleve tha
the police had to be caled on at least one occasion.
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into the marriage, he began to have thoughts of divorcing Ginger. He attributed Ginger’'s actions to
acoholism, which he believed existed before their marriage, and to the negaiive interaction of Ginger's
a cohol consumptionwithher anti depressant medications. Ginger’ sunpredictableactionswould sometimes
riseto the level that Joe felt it was necessary to take Madison and, on one occasion, Miller, to the house
of Joe's mother.

4. Although there isno specific time frame for the foregoing events, other than that they occurred
between2001 and 2002, Ginger’ scondition appearsto have serioudy deteriorated in July of 2002. Ginger
testified that during the month of July she smoked crack cocaine with her neighbor, Ramona.  She then
smoked the drug two more times in the monthof August. By September, Ginger was smoking crack with
her neighbor on aregular basis, gpparently to the extent of a$300 aweek habit. Ginger testified that she
took Miller with her to Ramona s house when she smoked crack, and that Miller would wait in another
room while she and Ramona smoked crack in the bathroom.

5. This drug use brought Ginger’s condition to a desperate point, and on September 24, 2002, she
voluntarily? checked hersdf into the Jolimar Summit Wellness Indtitute for drug and acohol rehabilitation.
Ginger voluntarily transferred custody of Miller to Charles for the duration of her stay at Jolimar. She
completed the primary care program at Jolimar on October 22, 2002, and then completed an aftercare

program on November 22, 2002.

2 There was some conflict at trid asto whether Ginger voluntarily checked hersdlf in, or whether
she did so in response to threats of divorcefrom her current husband, Joe Hartfield. It is undisputed that
Joe Hartfied had threatened Ginger withdivorceat timesinthe past due to her substance abuse. However,
the evidence at trid suggested that Ginger’ s immediate decision to check into rehab was a voluntary one;
the chancellor made no specific finding in this regard.

3



96. On November 5, 2002, Charles filed a petition for modification of custody of Miller in Lamar
County Chancery Court. The same day, the court hdd an emergency hearing without notice and issued
anex parte emergency temporary order whichtransferred temporary physica custody of Miller to Charles.
Ginger promptly answered with a motion filed on November 13, 2002, to set aside or modify the
temporary order. In response, the chancellor modified the temporary order to dlow Ginger weekend
vidtation for the weekend of November 15-17, 2002. The court then approved an agreed order on
December 10, 2002, which gave Ginger custody of Miller at random times throughout the month of
December and up until January 8, 2003. Findly, the court entered yet another modification on January 31,
2003, which gave the parties dternating custody of Miller up until thetime of trid. Trid ontheissue of a
permanent custody modificationwas set for March 12, 2003. However, duetothefailure of asubpoenaed
witnessto appear, the trial was postponed. The chancellor issued atemporary order on March 14, 2003,
which gave the parties dternate custody of Miller on aweekly basis up until the time of trid.

q7. Following ahearing on the merits, the chancellor issued ajudgment on September 16, 2003, which
permanently transferred custody of Miller to Charles. Insupport of hisdecision, the chancellor found that
Ginger is a drug and acohol addict who has suffered from suicidal tendencies,® depression, and other
symptoms that accompany addiction. However, he did note that Ginger admitted hersdlf to Jolimar, and

that her counsdor testified that she was released with a good prognosis, and that there was no reason to

3We believe that the evidence adduced at trial Smply did not support the chancdllor’s finding that
the Jolimar records show that Ginger suffered fromsuicidal tendencies. When Ginger wasinitidly admitted
to Jolimar, she indicated on an entrance formthat she had at some point had thoughtsof suicide. However,
when she was later interviewed by counsdors regarding thoughts of suicide, it became clear that she had
never taken those thoughts serioudy or consdered acting on them.

4



believe, a the time of the hearing, that Ginger had relapsed into her former addictions. Nevertheless, the
chancdllor found that Ginger was not participating in arecommended aftercare program, that Ginger was
dill associating with her former drug partner, Ramona, that Ginger was taking antidepressants and was
anxious at times, and that marita discord pergasted between Ginger and Joe.
T8. At the sametime, the chancdllor found that Miller’ sfather, Charles, had remarried and currently
had amore stable home life. The chancdlor acknowledged, however, that Charles was currently on his
fourth marriage, and that he uses dcohol on aregular basis.
T9. Basad on these findings, the chancedllor determined that Ginger’s drug and dcohol addiction was
amateria changed circumstance which had an adverse impact on Miller in that the addiction “forc[ed] a
least atemporary changein Miller's custody, the absence of Ginger being detrimenta to Miller...." The
court determined the question then to be whether this changed circumstance” continuesto be materia and
detrimentd, or whether it isin the best interest and welfare of Miller for custody to remain with Charles.”
Inorder to determine whether Ginger had regained her stability and suitability for permanent custody, the
chancellor looked to the Albright factors. Under the chancdlor’'s andysis, the Albright scale tipped in
Charles favor. The chancdlor ruled that the parties should maintain the current joint custody agreement
through January 1, 2004, and then permanent custody would be transferred to Charles, with Ginger having
“every reasonable vigtation” including every other weekend, spring bresk week, and “ extended vistation
for the full Summer.”

STANDARD OF REVIEW
110. Determinations of custody are within the sound discretion of the chancdlor. Sturgisv. Surgis,

792 So. 2d 1020, 1023 (112) (Miss. Ct. App. 2001). Findingsof thechancelor will beuphddif they are



based on substantia evidence, and we will not overturn a chancdllor’s findings unless they are clearly
erroneous, exhibit manifest error, or are based upon an improper lega standard. Mosley v. Atterberry,
819 So. 2d 1268, 1272 (116) (Miss. 2002); Cooper v. Ingram, 814 So. 2d 166, 167 (12) (Miss. Ct.
App. 2002).
ANALYSIS

11. Ginger raises severa issues on apped, but we focus our analyss on whether the chancellor
properly found that there was an existing materid change incircumstances at the time of trid. Ginger argues
that the chancellor erred because, instead of determining whether there was a materid change in
circumstances, he merdly re-weighed the Albright factors. Charlescountersthat thechancellor considered
dl of the rlevant circumstances, and that his decision is therefore in the best interests of the child. Under
the unique circumstances presented here, wefind that the chancedllor manifestly erred indtering the custody
of Miller.

f12.  The burden of proof in a child custody modification is on the non-custodid parent. Mabus v.
Mabus, 847 So. 2d 815, 818 (118) (Miss. 2003). Themovant, by apreponderance of the evidence, must
satisfy athree part test: “ (1) that asubstantia change in circumstances has transpired since issuance of the
custody decree; (2) that this change adversdy affects the child's wdfare; and (3) that the child's best
interests mandate a change of custody.” 1d. The court isnot to use the modification hearing as an excuse
to smply reweigh the Albright factors to determine which parent is better suited at the present time for
custody. Sanford v. Arinder, 800 So. 2d 1267, 1272 (116) (Miss. Ct. App. 2001). Rather, a child
custody change can only be judtified if parentd behavior that poses a clear danger to the child’ smentd or

emotiond hedthis present. Morrow v. Morrow, 591 So. 2d 829, 833 (Miss. 1991). A mereisolated



incident will not judtify achange of custody, the chancellor must consider the totdity of the circumstances.
Tucker v. Tucker, 453 So. 2d 1294, 1297 (Miss. 1984). Thismeansthat “the chancdlor should find that
the overal circumstances in which a child lives have materidly changed and are likely to remain
materially changed for the foreseeablefuture.” 1d. (emphassadded). Thechancdlor’ sdecison should
be based on the conditions existing up to and through the trid on the matter. 1d. The court must aways
congder the “totdity of the circumstances’ affecting the child, and that the “polestar consideration” in
determining custody is the best interest and welfare of the child. Sanford, 800 So. 2d at 1272 (115).

113.  We find tha the chancellor abused his discretion in transferring custody of Miller from Ginger
because he improperly focused on the potentid for future problems rather than the presently-existing
crcumstances of Miller'shomelife. The chancdlor found that Miller’ s future would be dependent on his
mother’ sability to refrain fromdehilitating conduct inthe future, and then ruled that this possibility of future
debilitating conduct on the part of Ginger required a change of custody. We smply cannot agree. The
evidence showed clearly that, at the time of the hearing, Ginger was free of dcohol and drug use, and her
counselor a Jolimar testified that there was no reasonto suspect that she had relgpsed or that she would
relgpsein the future. Although the chancellor held that Ginger would have to adopt “a modified lifestyle’
to avoid future relapses into drug and dcohal use, this finding does not establish thet there is an exigting
change in circumstances when the evidence at trid showed that Ginger has indeed modified her lifedyle
accordingly. The only finding the chancellor offered that regarded contemporaneous changed
circumstances were the facts that Ginger and Joe continued to fight, and that Ginger still associated with

her former drug partner. While these actions can certainly be viewed as warning signs that future



detrimental conduct may occur, they are not of themsalves conclusive evidence of a currently existing
adverse environment that would mandate a change of custody.

114.  Furthermore, the chancellor’s reasoning is undermined by his decison to maintain the existing
dternating custody agreement for gpproximately four months after his judgment was rendered. If, a the
time of trid, Ginger's home was truly the Stus of material changed circumstances which were detrimental
to Miller, the chancdlor’s decison to mantan the dternaing custody agreement for an additiond four
months would certainly magnify any harmto Miller. It is clear, then, that the chancellor's decison was
based not on presently exising circumstances, but either as a punishment for Ginger’s past improvident
conduct, or as a preemptive sanction against Ginger’'s potential future actions. We hold that thisis a
misapplication of the sandard for modifying child custody, whichrequiresa manifest and ongoing change
in circumstances. A chancellor may not modify custody based on his best guess of whether there will be
amaterid changed circumstancein the future.

115. We are mindful of the chancdlor's concern that Ginger did not complete a recommended
secondary aftercare program, that she continues to associate with her former drug partner, that she
continues to fight with her hushand Joe, and that she currently takes prescription anti-depressant
medications. However, counter testimony was a so presented that the secondary aftercare program was
purdy voluntary, and that Ginger had already completed a primary aftercare program; that Ginger's
association with Ramonaincludes Bible studies; and that Ginger’s fights with her husband are now only
verbd, not physcd, and have decreased in intengty. Although Ginger discontinued her Alcohalics
Anonymous meetings, she testified at tria that she did so because she was receiving sufficent support from

her family and church. There was absolutely no evidence presented at trid that she was using acohol or



drugs at the time of the hearing or had done so at any time fallowing her treetment a Jolimar. In fact,
Ginger submitted negative drug tests for the months following her releasefrom Jolimar up until the time of
trid. 1t appears, therefore, that the chancelor mistakenly used past misconduct on Ginger’ s part to trigger
a reweighing of the Albright factors. Thisis an act which the chancellor may not perform absent an
established and ongoing change in circumstances. Sanford, 800 So. 2d at 1272 (116).
16. Missssippi law has, however, recognized that a chancellor need not follow therigid test of finding
amaterid change in circumstances when:
the exidting custodid arrangement has shown itsdlf to be actudly detrimenta to the child's
well-being and the non-custodia parent can, by virtue of subsequent improvement in that
parent’s overdl dtudion, demonstrate that he or she offers an dternative custodia
arrangement beneficid to the child that did not exig at the time the original custody
determination was made.
Hoggatt v. Hoggatt, 796 So. 2d 273, 275 (19) (Miss. Ct. App. 2001). Thisisthe holding of Riley v.
Doerner, 677 So. 2d 740 (Miss. 1996), where the Mississppi Supreme Court loosened the formdigtic
approach to child custody changes in certain unique circumstances. The court in Riley held that, in
circumstances where an adverse affect on the child had been shown, or presumed under extreme
circumstances, there was no need to make a showing of amateridly changed conditions. Riley involved
acustodial mother who was employed only sporadicaly, had no regular source of income, had numerous
afarsprior toand following her second marriage, and smoked marijuana. Id. a 742. Following acustody
hearing brought by the non-custodia father, the lower court ruled that custody should remain with the
mother because, despite the fact that adverse circumstances existed, these circumstances existed whenthe

origina determination of custody was made. 1d. Thus, the chancellor found that there had not been a

material change in circumstances. 1d. The chancedllor also found that there was no evidence that the



harmful crcumstances were actudly having anadverse affect onthe child. 1d. On apped, the Mississppi
Supreme Court reversed, finding that the chancellor “isnever obliged to ignore a child's best interest in
weighing a custody change; in fact, a chancdlor is bound to consider the child's best interest above Al
else” Id. a 745. The court found that when:
the environment provided by the custodid parent is found to be adverseto the child' sbest
interest, and that the circumstances of the non-custodia parent have changed suchthat he
or sheisable to provide an environment more suitable thanthat of the custodia parent, the
chancellor may modify custody accordingly.
Id. at 744. The court dso held that “[e]vidence that the home of the custodid parent is the dte of

dangerous and illegd behavior, suchas drug use, may be sufficent to judtify a modificationof custody, even

without a specific finding that such environment has adversdly affected the child's welfare”  Id.

17. Wefind that the ingtant case is diginguishable from Riley. Although the evidence did show that
Ginger’ s home was the situs of marital discord with her current husband, and that Ginger did use dcohal
in her home, these actions did not riseto the level of “dangerous and illegd behavior.” More importantly,
the testimony of Ginger and her husband Joe was that al traces of alcohol had been removed from the
houseat the time of trid, and that the marita discord between the two, while sill present, was not asfierce
and contentious asit previoudy had been. Thus, the circumstances which may have existed during duly,
Augugt, and September of 2002 had subsided by the time Ginger finished her program at Jolimar and at
thetime of trid. Whileit istrue that Ginger did take Miller withher to the house where she smoked crack
cocaine, the evidence established that Ginger was, at the time of the hearing, rehabilitated from her drug

use and that there was no reason to believe that she would relgpse. Although Ginger il associated with
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her former drug partner, in whose home she smoked the crack, Ginger testified that their association had
devolved into a Bible study, and that Ginger was involved in a church support group. In contrast, the
custodia parent inRiley did not damto have quit her occasond marijuana use, and, when the chancellor
in that case ordered a drug test prior to issuance of hisfind judgment, the mother faled the test. In the
indant case, Ginger dams to have stopped her drug use and to be rehabilitated, and her claims are
supported by the testimony of her counsdlor. It istruethat the chancellor found that Charles had improved
his Stuation and was able to provide a better environment for Miller, but even giving the chancdlor’'s
findings full deference, this finding done is insufficient to warrant a change of custody.

118. Mostimportantly, we again note that the chancellor’ sfinding that Miller was adversely affected by
the circumstances of his home environment seems to be contradi cted by the chancellor’ sown determination
of custody. The chancdlor, in his order dated September 16, 2003, transferred permanent custody of
Miller to hisfather Charles, he neverthel ess directed that the joint custody agreement then in effect should
continue up until January 1, 2004. This means that, even following the chancellor’'s determination of
custody, Ginger retained custody of Miller for gpproximatdy sx weeks before permanent custody was
transferred to Charles. We do not believe that the chancellor would have alowed Miller to remainin an
exiging home environment that was truly detrimenta for this additional period of four months. We think
amore accurate reflection of the chancdlor’s decison is that, because the evidence showed that Ginger
was no longer using drugs or dcohol, and Miller shome stuationhad improved, the chancellor fdt that the
conditions would not be harmful to Miller in the four months before the permanent custody change took
effect or during the extengve vigtationalowed Ginger thereafter. The chancellor emphasized that Miller's

best interest would only be served if Ginger could refrain from the conduct “which exacerbates her
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addictions.” Therefore, the redl issue for the chancellor was not whether there was currently adetrimental
environment for Miller, but rather whether Ginger would relgpseinto her addictions.* The chancdllor was
certainly dlowed to consder Ginger's likelihood of relgpse in determining the “totdity of the
circumstances,” but we find that thiswas actudly the crux of hisentireruling. Sincethe possibility of relapse
was not a materid changed circumstance, we find that the chancdlor manifestly erred in making his
determination of custody on thisbass. The effect of the chancellor’s ruling was to punish Ginger for the
limited incidents of cocaine use which occurred in July, August, and September of 2002. Thisis an
insufficient basis for a change of custody absent an adverse affect on the child. See Kavanaugh v.
Carraway, 435 So. 2d 697, 700 (Miss. 1983) (holding that anisolated ingance of adultery committed by
acugodid mother isinsufficient to justify a change of custody if no resulting adverse affect on the child is
shown). Adverse affect on the child may be presumed in certain instances, see Riley, but those
circumstances are not present here. In fact, the chancedlor found that the detrimenta effect on Miller was
Ginger's absence from hislife during her time in rehabilitation.

119. Initid custody arrangements are not to be lightly overturned. A change of cugtody is a “jolting
traumatic experience. It is only that behavior of a parent which clearly posits or causes danger to the
menta or emotiond well-being of a child (whether suchbehaviorisimmord or not), whichis suffident basis
to serioudy consider the dragtic legd action of changing custody.” Tucker, 453 So. 2d at 1297 (quoting
Ballard v. Ballard, 434 So. 2d 1357, 1360 (Miss. 1983)). The chancdlor manifestly erred by changing

custody of Miller based on the potentid for a future materia change in circumstances. We share the

4 Implicit in the chancdlor’s holding is his belief that Ginger will likely rdapse into her addictions.
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chancellor’s concerns, however, regarding Miller's welfare in the event Ginger relgpses into drug use.
Charles would, of course, be free to petition the chancery court for immediate modification of custody
should suchrelgpseoccur, and we are confident that the chancery court would rule appropriately. Custody
of Miller is hereby reingated in Ginger pursuant to this opinion.

120. THEJUDGMENT OF THELAMAR COUNTY CHANCERY COURT ISREVERSED
AND RENDERED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLEE.

KING, CJ. LEE, P.J.,BRIDGES, IRVINGAND ISHEE, JJ.,CONCUR. GRIFFIS, J.,
DISSENTS WITH A SEPARATE WRITTEN OPINION JOINED BY MYERS, P.J, AND
CHANDLER, J.

GRIFFIS, J., DISSENTING:

9121. | respectfully dissent from the mgority’ s decison to reverse and render.

122. Asthe mgority states, custody determinations are withinthe discretionof the chancellor. Surgis,
792 So. 2d a 1023 (12). Indeed, chancellors are vested with broad discretion, and this Court will not
disturb the chancdlor's findings unless the court was manifestly wrong, the court abused its discretion, or
the court applied anerroneous legd standard. Andrewsv. Williams 723 So.2d 1175, 1177 (17) (Miss.
Ct. App. 1998) (citing Sandlin v. Sandlin, 699 So.2d 1198, 1203 (Miss. 1997)). Here, based on the
evidencepresented, | cannot find that the chancellor was manifestly wrong, abused itsdiscretion, or gpplied
an erroneous legal standard. Glassv. Glass, 726 So.2d 1281, 1284 (1 11) (Miss. Ct. App. 1998).

MYERS, P.J., AND CHANDLER, J., JOIN THIS SEPARATE OPINION.
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